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As Japan has adopted various policies to accept foreign nationals since the 1990s, foreign
nationals have been staying in Japan for a long period of time, forming families and raising
children in Japan. In this context, deportation of irregular residents has become a problem.

In such cases, the Supreme Court’s 1978 decision on the deportation of illegal residents has
been the standard for administrative actions and lawsuits.

The decision in the McLean case, issued by the Supreme Court in 1978, has been
the standard for administrative actions and lawsuits. While the decision stated that the
Constitution’s guarantee of fundamental human rights basically extends to foreigners (the
“nature of rights” theory), it said that the Constitution does not guarantee foreigners the
right to demand continued residence in Japan, and therefore that judgments on whether
there are grounds for extending the period of stay or not are left to the broad discretion
of the Minister of Justice. The court ruled that the decision would be illegal due to abuse
or misuse of discretion only when it is clear that the decision lacks any factual basis due to
misidentification of material facts or the evaluation of the facts lacks rationality and therefore
is extremely unreasonable in light of socially accepted ideas. The court also ruled that the
fundamental human rights for foreigners is only guaranteed within the framework of the
foreign resident system, and does not extend to binding the discretion of the government in
deciding whether or not to grant residence.

As a result, while Mr. McLean's participation in the peaceful demonstration was
guaranteed by the fundamental human rights of the Constitution, the court ruled that the
Minister of Justice’'s denial of permission was deemed lawful because the right did not
extend to the guarantee that he would not be considered disadvantageously in the renewal
of his period of stay. I would like to clarify the unfairness of the fact that such a norm has

been applied to this day.
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